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Christopher C. S. Blattner of Nunn Mdtschenbacher & Bl attner
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Vivian Mcznik First, Trademark Exam ning Attorney, Law
O fice 104 (Sidney Moskowi tz, Managi ng Attorney).

Before Cissel, Walters and Wendel, Adm nistrative Trademark
Judges.

Opi ni on by Wendel, Adm nistrative Trademark Judge:

O denstadt Enterprises, Inc. has filed an application
to register the mark MOTI ON MARI NE for “custom boats
constructed of wel ded al umi num”?!

Regi strati on has been finally refused under Section

2(d) of the Trademark Act on the ground of |ikelihood of

confusion with the registered mark MARI NE MOTI ONS, I NC. and

! Serial No. 75/323,590, filed July 14, 1997, clainmng a first
use date of January 15, 1988 and a first use in commerce date of
March 1, 1988. A disclainer has been made of the word MARI NE.



Ser No. 75/323,590

desi gn, as shown bel ow, for “el ectronechanical controls for

use in | owering and raising antennas on boats.”?

The refusal has been appeal ed and both applicant and the
Exam ning Attorney have filed briefs. An oral hearing was
not requested.

W nmeke our determ nation of |ikelihood of confusion
on the basis of those of the du Pont factors® which are
rel evant under the circunstances at hand. Two key
consi derations in our analysis are necessarily the
simlarity or dissimlarity of the respective marks and the
simlarity or dissimlarity of the goods in connection with
whi ch the marks are being used. See In re Azteca
Restaurant Enterprises, Inc., 50 USPQ2d 1209 (TTAB 1999)
and the cases cited therein.

The Exam ning Attorney maintains that applicant’s mark
MOTI ON MARINE is nmerely a transposition of the significant
ternms in registrant’s mark MARINE MOTI ONS, INC., and that

t hese transposed terns create the sane commerci al

2 Registration No. 1,836,624, issued May 17, 1994; Section 8 & 15
affidavits accepted and acknow edged, respectively. A disclainer
has been made of MARI NE and | NC.

®Inre E.l. du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ
563 (CCPA 1973).
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i npression. Thus, considering the fallibility of
purchasers’ nenories and the ease of transposing the

el enents of a mark, the Exam ning Attorney considers
confusion likely, when the marks are used on rel ated goods.

Applicant, on the other hand, argues that although the
mar ks contain the sanme words, the marks are not only
different in sound because of the reverse order, but are
even nore different in appearance, because of the design
el ement present in registrant’s mark. Applicant’s ngjor
contention, however, is that the transposition of the words
MARI NE MOTI ONS of registrant’s mark results in a
significantly different overall comrercial inpression for
applicant’s mark MOTI ON MARI NE.

Applicant argues that its nmark MOTI ON MARI NE stresses
the “marine” portion, which is being used as a noun to
refer to the business of selling boats or nauti cal
material. By contrast, applicant insists that in
registrant’s mark MOTIONS is the stressed portion, which is
being used to refer to the “notion” of its product, which
is used in a “marine” setting. Applicant has submtted
evi dence to support its argunent that the term “marine” has
a trade neaning in the boating industry and is frequently
used by boat-dealing conpanies in a “noun-like fashion” as

the last word in their trade names. Applicant further
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argues that since both “marine” and “notion” are highly
suggesti ve when used with nautical products, both marks are
weak and even slight differences should be sufficient to
avoi d conf usi on.

Where the sole significant difference between marks
bei ng used with simlar goods or services is the
transposition of the words conposing the marks and where
the transposition does not change the overall comerci al
i npression of the marks, |ikelihood of confusion may not be
precluded. See In re Wne Society of Arerica Inc., 12
USPQ2d 1139 (TTAB 1989); In re Nationw de Industries Inc.,
6 USPQ2d (TTAB 1988); Bank of Anerica National Trust and
Savi ngs Association v. Anerican National Bank of St.
Joseph, 201 USPQ 842 (TTAB 1978) and the cases cited
t herein.

Here the two marks, for purposes of conparison as
i ndi cators of source, are reversals of each other. As
noted by the Exam ning Attorney, the termINC in
registrant’s mark is an entity designation with no
trademark significance. See In re Packagi ng Specialists,
Inc., 221 USPQ 917 (TTAB 1984). The design feature of
registrant’s mark is mnimal and would not be used by
purchasers to refer to the goods, if renenbered at all

See In re Appetito Provisions Co., 3 USPQRd 1553 (TTAB
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1987). The significant elenents are MOTI ON MARI NE and
MARI NE MOTI ONS, the sanme words (the additional “S’ being
i nconsequential), albeit in reverse order, with the sane
alliteration. Insofar as the connotations of the two marks
are concerned, we agree with the position ultimately taken
by the Exam ning Attorney that both marks are capabl e of
nore than one neaning or interpretation. |In either mark
the term “marine” mght be viewed by purchasers as a
reference to the boating or nautical business or to the sea
itself. Wile “notions” may be seen as a reference to the
antenna novenent in registrant’s mark, it is equally
capabl e of other interpretations. Purchasers’ perception
of the connotation of “notion” in applicant’s mark i s even
nore uncertain. Al though applicant attenpts to draw a
conpari son between the ternms “marine life” and “life
marine”, there is no such clear difference in meaning
because of the change of position of “marine” in the
present marks. All in all, we find no marked di stinction
in the commercial inpressions created by the two nmarks,
when used with the invol ved goods.

Wil e we woul d agree that both nmarks are suggestive
when used with boats or boat accessories, applicant has
failed to submt any evidence of third-party use of simlar

marks for simlar goods to support its argunent that the
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mar ks are weak and entitled to a linted scope of
protection. Mreover, we cannot ignore the fact that the
average person is not infallible in his recollection of
trademarks and nmay wel|l transpose the two el enents of these
marks in his mnd, particularly if not view ng the marks
side-by-side. See inre Wn E. Wight Co., 185 USPQ 445
(TTAB 1975); In re Atlantic Gulf Service, 184 USPQ 828
(TTAB 1974). Thus, contrary to applicant’s argunment, we do
not consider this to be a situation where small differences
woul d be di scerned by purchasers. Instead, we find that
the simlarities in sound and appearance, considering the
ease of transposition, and particularly the simlarity in
overal |l commrercial inpression of the marks, are likely to

| ead to confusion, if the marks are used in connection with
rel at ed goods.

Looking to the invol ved goods, the Exam ning Attorney
argues that a viable relationship exists, in that
registrant’s el ectronechanical controls for use in | owering
or raising antennas on boats are accessories which wuld be
found on custom boats such as applicant’s. She has nade of
record information obtained fromthe Internet show ng
of ferings by boat makers of custom boats in which one of
the features is either a powered antenna or antenna nounts,

masts or wiring conduits for antennas. She further argues
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that both types of goods would travel in the same channels
of trade to the sanme purchasers, nanely, boat owners. As
evidence in support of this argunent, she has nade of
record Nexis articles show ng that boat antennas and the
controls therefor are available to boat owners thensel ves
for self-installation on their boats to inprove television
reception.

Appl i cant argues that, in general, while transposition
of elenments in marks may contribute to |Iikelihood of
confusi on, such confusion appears to be |likely only when
the transposed marks are used with identical or
substantially simlar goods. Here, applicant insists, the
goods are, at best, related in a conplenentary way and
while applicant’s boats are sold to the ultimate consuners,
registrant’s antenna controls are sold to the persons who
install the antennas on the boats. Applicant argues that
the mere fact that both goods are related to the boating
i ndustry, or that one nmay be used as an accessory on the
other, is not sufficient to establish a viable relationship
bet ween the goods. Applicant further argues that these are
not inpul se purchases, with boats in particul ar being
expensive itens, and that purchasers woul d exerci se care of

the sel ection thereof.
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In the first place, we find no reason to concl ude
that confusion is likely to occur only when two marks which
are transpositions of each other are used on identical or
substantially simlar goods. As a general principle, it
is sufficient to support a holding of Iikelihood of
confusion if there is a viable relationship between the
goods and/or the conditions surrounding their marketing are
such that they would be encountered by the sane persons
under circunstances that could, because of the simlarity
of the marks used therewith, give rise to the m staken
belief that they emanate, or are associated with, the sane
source. See In re Al bert Trostel & Sons Co., 29 USPQd
1783 (TTAB 1993) and the cases cited therein. No
di stinction should be made sinply because the sinmlarity of
the marks arises fromthe transposition of the el enents of
whi ch they are conposed and, in fact, the Board has found
l'i kel i hood of confusion in cases of this nature wherein the
goods are clearly not identical. See, for exanple, Inre
Wn E. Wight Co., supra (FLEXI-LACE for garnent findings,
seam bi ndi ngs, and hemtapes vs. LACE-FLEX for laces in the
piece); Inre Atlantic Gulf Service, 184 USPQ 828 (TTAB
1974) (ATLANTI C GULF SERVI CE for cargo transportation by
ship vs. GULF ATLANTIC for distribution services, nanely,

public commercial warehousing, ship-side term na
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operations, and common carrier and contract trucking
servi ces).

In the present case, we believe that the Exam ning
Attorney has provided sufficient evidence that purchasers
of custom boats such as applicant’s would be famliar with
the offering of antennas and controls therefor as a
featured accessory. In addition, the evidence shows that
antennas and the electronic controls therefor are also
separately available to boat owners for installation in
boats al ready purchased. Thus, the goods of applicant and
regi strant are not just conplenentary, in that applicant’s
boat s when purchased may have been outfitted with antennas
and electronic controls therefor. The sanme purchasers of
custom boats such as applicant’s are potential purchasers
of the antenna controls such as registrant’s for
installation on boats already owned. Contrary to
applicant’s argunents, sale of registrant’s goods is not in
any way restricted to boat-makers or the |ike, rather than
to the ultimate consuner. Not only is there no limtation
in the identification of goods in the registration as to
t he channels of trade but also there is evidence of record

to substanti ate common channel s of trade.
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Under these circunmstances, we find it likely that
pur chasers woul d m stakenly assune that the MARI NE MOTI ONS
antenna controls and the MOTI ON MARI NE cust om boats enmanat e
fromthe sanme source. Even though these are far from
i npul se purchases, the evidence show ng that not only the
boats but al so the antennas are expensive itenms, purchasers
are not immune to confusion when marks so readily open to
transposition are used therewth.

Accordi ngly, upon review of all relevant du Pont
factors, we find that confusion would be likely with
applicant’s use of the mark MOTI ON MARI NE on the custom
boats recited in the application.

Decision: The refusal to register under Section 2(d)

is affirned.

R F. Ci ssel

C. E. Wlters

H R Wendel

Adm ni strative Trademark Judges,
Trademark Trial and Appeal Board
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